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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

CALI FORNI A CANADI AN BANK,

)
)
BEVERLY BOLTON FI SHER TRUST, )
)
TRUSTEE )

For Appel |l ant: Dewitt F. Bownman
Vi ce President
Cal i fornia Canadi an Bank

For Respondent: Caudia K Land
Counsel .

OPI1 NI ON

This appeal is nmade pursuant to section
19057, subdivision (a), of the Revenue and Taxati on
Code fromthe action of the Franchise Tax Board in
denying the claimof the Beverly Bolton Fisher Trust,
Cal 1 fornia Canadi an Bank, Trustee, for'refund of a
delinquent filing penalty in the anmount of $1,329.00
for the year ended June 30, 1976.
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" Appeal of Beverly Bolton Fisher Trust,
California Canadian Bank, Trustee

_ The sol e question presented by-the appeal
I s whether the respondent’'s inposition of a 25 percent
" . delinquent filing penalty was proper.

_Appellant, ‘a conplex testinentary trust,
was created on 'Septenber 30, 1971, and has, since its
i nception, been admnistered by the San Diego office
of its trustee, the California Canadian Bank. Prior
to 1976, trustee's San Diego office filed fiduciary
income tax returns for trusts which were adm nistered
at that location. [In 1976, however, the preparation
of all fiduciary returns, including those which were
previously prepared in its San Diego office, was
consolidated in the trustee's San Francisco office.
The trus-tee'states that in the course of these changes
the San Diego adm nistration assunmed that appellant’s
return would be filed from San Francisco, while that
office believed that the return was being prepared in
San Di ego.

In March 1977, trustee conducted its routine
tax conpliance review and discovered that no fiduciary
return for the year ended on June 30, 1976, had been-
filed for appellant. Trustee immediately prepared a
return and nmailed it together wth the appropriate
tax, interest and.penalty on March 15, 1977. Si nc e .
the return had been due on Cctober 15, 1976, the filing
was five nonths late. Appellant then clainmed a refund
of .the penalty paid which was denied upon respondent's
finding that no reasonable cause had been_shown to
exist sufficient to excuse the penalty. This appea
fol | oned.

Section 18681 of the Revenue and Taxation
Code provides that if a taxpayer fails to file a tinely
return a 5 percent penalty per nonth shall be added to
the tax unless the failure to file was due to reasonabl e
cause and not willful neglect, In the instant matter
appel l ant does not dispute the fact that the return
was not filed by'the due date, but clainms that the
conbi nation of a change of adm nistrative personnel in
trustee's San Diego office and trustee's decision to
consolidate the preparation of fiduciary returns in
its San Francisco office constitutes reasonable cause
for its failure to file a timely return. It further
asserts that the actions which the trustee inmediately
and voluntarily took to correct its om ssions indicate
t he absence of wllful neglect.
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Appeal of Beverly Bolton Fisher Trust,
California Canadi an Bank, Trustee

In the case at hand it mght well be
established that the pronpt rectification bg t he
trustee, plus the existence of conplicated business
circunmstances, absolve it from being guilty of willfu
neglect. However, as we held in Appeal of-Citicorp
Leasing, Inc., decided by this board on January 6, 1976
the penalty wll not be avoided unless appellant bears
its burden of establishing that the two-prong test of
exi stence of reasonable cause as well as absence of
willful neglect has been net. Therefore, nere absence
of willful neglect will not excuse the penalty; reason-
abl e cause nmust still be shown. In order to establish
reasonabl e cause the taxpayer nust show that the failure
to file occurred despite the exercise of ordinary business
care %nd prudence. (See Appeal of Citicorp Leasing, Inc.
supra

Ve faced a simlar situation in the Appeal of
Loew s San Francisco Hotel Corp., decided by this boar
on Septenber 17, 1973, and agree with respondent in
its contention that the instant case is anal ogous to
Loew s and thereby nerits the sane result. In _Loew s,
the confusion attendant upon a corporate merger together
with the physical novenent of appellant's tax departnent
was held not to establish the requisite reasonable
cause sufficient to excuse the penalty.

An additional factor in finding t hat reasonabl e
cause did not exist in this instance is the five nonth
delay of trustee in discoverin? the omi ssion. Although
the delinquent returns were'filed prior to receipt of

anr notification.fromrespondent, the length of the

delay reinforces the argument that the exercise of

ordi nary business care and prudence necessary to establish
reasonabl e cause was not denonstr at ed. (See Gticorp
Leasing, Inc., supra.)

W conclude that the appellant presents no
nore conpel ling evidence of reasonable cause than did
t he taxpayer in Loew s and, therefore, no circunstance
exi sts which woul'd justify relief fromthe penalty
I mposed.

Based upon the foregoing, we nmust sustain
respondent's inposition of a penalty in this case.

-58 -



Appeal of Beverly Bolton Fisher Trust,
Cal i fornia Canadi an Bank, Trustee

ORDER

Pursuant to the views expressed in the
opinion of the board on file in this proceeding, and
good cause appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060, subsection (a), of the
Revenue and Taxation Code, that the action of the
Franchi se Tax Board in deny|ng the claim of the-
Beverly Bolton Fisher Trust, Cal i fornia Canadi an Bank

Trustee, for refund of a delinquent filin 3 penalty in
the amount of $1,329.00 for the year ended June 30 1976,
be and the sane is hereby sustained.

Done at Sacranento, California, this 6th day
of February , 1980, by the State Board of Equalization.
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